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James Micheal Mura

UNITED STATES OF AMERICA
. Before the
SECURITIES AND EXCHANGE COMMISSION
. Washington, D.C. 20549

San Pedro, California [}

IN THE MATTER OF
JAMES MICHAEL MURRAY RE:

)

) RESPONDENT'S MOTION FOR REVIEW OF
INITIAL DECISION RELEASE ) '

)

)

INITIAL DECISION 5—10—16
NO. 1008 ADMINISTRATIVE -
PROCEEDING FILE NO. 3-16937

4 seprately ‘a mot:l.on for leave to adduce addltlonal ev1dence pursuant to :

. Fact; CRTT conclus:.ons of Law & Order & Grant:.ng of Motlon, for Summary

.correct manlfest error of fact that 1t's f:|.11ng was unt:l.mely & other rulmgs.

-Additionally, The S E. C in the1r response to Respondents oppos:.t:.on to

Pursuant -to Rule 410, Respondent files this motion for review of
initial decision 5-10-16. A motion to correct manifest error of fact was '

resolved 8-22-16. This t1me1y rev:.ew flllng follows. Respondent also files

rule 452 which if granted respondent requests a stay of thlS Rule 410

reviel pend:.ng completlon & subm:Lss:Lon of addlt].onal ev1dence.‘

RAS

Respondent takes exceptlon to the 1n1t1al dec:.s:.on All f::.nd:.ngs of .
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Judgement. Respondent also seeks rev1ew of the fJ.nd:Lng in the MotJ.on to

their M.S.J. submltted new arguments & new ev1dence. Respondent was not - -
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glven an’ opporttmrty to respond.
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& Genume J.ssues of mater:Lal fact to be dec:.ded at trJ,al eX18t.- %
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ponde‘nt's contradlctory ev1dence was :|.gnored & ev:.denoe from which

: confllctlng :mferences could be drawn was not con31dered. This was significant

Because most flndmgs of fact used to Justlfy the or_der could not be-. .
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conc‘luded were based on, the crlminal tr:l.al cony:.ctlon. Those genuine issues
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bélng‘ used as Just:LfJ.catJ.on forA the order of the 1n1t:|.al decisn.or; should
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have been decided at a trial.
ORDER -DENYING RESPONDENT'S MOTTON TO CORRECT MANIFEST ERROR

The order finds the motion was nhtimely. In support it cites cases withb

dissimilar facts where whether the document at issue was mailed &. or -
recelved was not an issue as it is here. The dem.al order doesn't concede
the initial decision would need to be mailed & or rece:u.ved by Respondent. Th:.s

contradicts Rule 150 that requlres ‘all documents to be "Served'f on parties.

| Even if served, there were extraordinary circumstances due ‘to Respondents

| transportaj:ion- by the U.S. Marshall's that caused him to not be able to

receive the initial decision until.July 18, 2016. Further, it is not clear

whether any initial decision was mailed to Respondent whether or not he could

receive mail. Respondent i:‘equests this finding be reversed out of

concern if the filing of a motion to correct manifest error was untimeiy, )
It's possible the 21 Day time period to file this Rule 410 review may nave
-elepsed during a period Respondent believed it was tolled by his filing of
the Motion to correct manifest error. ‘

CONCLUSIONS OF LAW

_ The'initial decision conc_lucles Respondent was acting as anInvesi;ment
Advisor during the alleged mieconduct. Here the decision does not address
Respondent's. evidence the misconduct the 3Jury verdict decided (wire £raud)
" took place ‘in 2011 & 2012. This is the per:n.od that should be decided if

Respondent wa's "Compensated" as requ:l.red & thus was acting as an Investment

' Adv1sor durlng the allged misconduct. Add:.tlonally the ev1dence c:.ted to

- support " Compensation”.is not evidence of compensatlon. Exhibit P at 4-5, 9 - '

is from.January. 2009 & out of all ranges including 2011-2012 of wire
transmiseion‘ dates i:equired under wire fraud staute..It is even prior to
alleged miscondct . Additichally the amount paid is undisputed "OV.
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Compensatlon is also mischaracterized at Exh:.b:Lt [o) at 4. A questionaite is
not a contract or ev:.dence of compensat:n.on. The decision falls to consider
the absence of ev:.dence showing compensat:,on during ‘the alleged! misconduct.
The evidence in trial exhibits’ the ALJ stated he reviewed showed Respondent |
first deposited from own personal'sources over four hundred thousand & |

then over 12 months later took from his own capltal account at MNT 150k.

ThlS 150k was not evidence of compensatlon. The issue of Respondent's

{being compensated was not considered by the Jury for Wire Fraud conviction.

Addltlonally the court atRespondent; sentencmg did not f:Lnd Defendant was

acting as an "Investment Advisor". The SEC in it's response to respondent's

opposition to Summary Judgement made new arguments to which respondent did

not have a chance to respond. Those new arguments should not have been '
perm:Ltted without giving respondent a chance to respond.
There are incorrect facts cited.in this section, for example Page 13

13 ﬂa 7 incorrectly concludes with no basis in-fact "After he was indicted,

_'Murray used Giovanni De Francisco's identity to open a new brokerage account

in order to evade the dlstrlct court's order sex.z:.ng MNT's assets." Respondent
was neyver accused of evadlng the Dlstrlct Oourt's order seizing MNT's Assets
& the finding is without basis as these assets were created by a trade

completed after the seizure order.

‘APPEAL OF CRIMINAL CASE CONVICTION

Dec 3, 2015 during a pre hearing telephone callRespo,ndent-e requested

 a stay of this case & ALJ was advised there was a pending 'appeal of the

criminal case conviction the "SEC Regional Office sought as a basis: for their
Motion for Summary judgement. The ALJ advised that if the M.S.J. succeeded
& later the conviction was overturned on appeal the admm:,stratlve dec:.s:l.on

could be reversed. There ‘is no provision in the iCommission rules for this &
3
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Resnondent requests the final decision now be stayed pending appeal of the '
crlmlnal case as the M.S. J . was based on the criminal case conv:!.ctlon.
Respondent mcorporates all exceptlons & Summary reasons cited in Respondent 's
Motion to correct manifest error of fact.

) i?espondent's contradictory evidence & or even evidence from which
conflicting‘inferences could be drawn was ignored. This included evidence
other than .Respon;ient's‘ testimonys Here are some examples: .

On page 31 3. of the initial decision the finding of the last four
months of 2009 performance fails to account for Respondent evidence :mcludn.ng
that these calculatlons were for a part:.cular class of shares.

. -Page 3 11 4 also fails to consider Seibt-testi_mony cited by 3esop‘onaent
& her own testimony she received no auditsg did.not expect.to recel.ve ay adits.

The exhibits cited in this decision by way of citing her testimony wére not.

'subm:.tted as trial exhibits. Addltlonally the jury dJ.d not f:Lnd respondent

gu.llty of defraud:.ng Seibt. .
Page 4 1 4, %pmﬂa:t .anorporates the arguments raised mMot:Lon to
correct manifest error of fact. 4
_Pagé 5 § 4, the "investor" refered to isnot an imvestor but Paul Eckel.
Page 5 11 6 "Contrarl'r to Murray's present assertion, Opp at.3, 20, .
some investors received the Audit reports dlrectly from MNT & thus Murray".
This m:Lstates Murray's assertion & also ev1dence for contrad:.ctory inferences

to be drawn. Murray asserted no mvestors received audits on the money

they J.nvested. Investors who w:Lred money to MNT rem.evad no adits mthat money.- :

‘Findings fail to account for ‘evidence, Eckéel had no permission as requlred :

in contract to send Audits. Also fails to cons1der Sp:l.cer Jeffries engaged to
perform 2011 audits & that the process had started.

Page 6 i 5 fails to account for conflicting evidence.
. N ) 4 .
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without disclosing. respondent argument & evidence. This was ‘dope to facilitate

Page 7 11 2 fails to account for conflicting testimony.
Page 7 11 3 fails to account for conflicting evidence ¢ited by the

respondent.

Page 8, final paragraph unfairly characterizes $2.6 million transfer

opening new }q’rokerac_:je account & that all. but 500k which was returned to
Investor was w:Lred back to U S. the follow.mg day. . |

Page 9 1 1. " The fact that MNT never had the claimed $5 Million shows
this test:m}ony is false" is made in 1llog1ca.'!. error as the assertion desorn,bed
as being false has nothing to do with whether this teetimorly was false. |
‘Page 10 11 1 fails to account for contradictory evidence cited by
Respondent - permission to open the event trad:.ng brokerage account & documentary
evidence -Giovanni personally appeared and opened the event tradlng Cl'tl Bank
account. .

CONCLUSION
: The initial decision used factual assertions, Respondent had shown did

not establish the absence of a ger.luine dispute of -material fact. This was done
by citing to mater:.al in the reco:r:d - -

Most of all, These factual assertions cannot be determined whether a’
jury decided. However, these factual assertions were then used as a bas:Ls to

.
.

support the J.m.tlal decision.
Respondent s contrad:.ctory ev:.dence cited was J.gnored desp:.te prov:.dlng

at.a mm::.mum evidence from which conflicting inferences could be drawn.

Additionally Respondentwas not able to'respond to new evidence & argﬁment .

the S.E.C. cited in their response to Respondent's oppos:.tlon to thelr

. . . ;L M
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CERTIFICATE OF SERVICE

IN THE MATTER OF )

JAMES MICHAEL MURRAY RE: )

INITTAL DECISION RELEASE ) . ADMINISTRATIVE PROCEEDING
'NO. 1008 ADMINISTRATIVE ) FILE NO. 3-16937

' PROCEEDING FILE NO. 3-16937 ) '

I, James Murray, certify on this R&).'day of September, 2016, that I sent first -
class postage 'prepaid, or other delivery chargés prepaid, by depositing said documents
herein-listed with prison authorities at the Mail Room of the —

_ B for mailing through the United States Postal Serv:.ce,
pursuant to Houston v. Lack, 487 U.S. 266, 270-271, 108 S.Ct. 2379, 101 L.Ed.2d 245

(1988) (holding that a Pro Se prisoner's filing was deemed filed on the date of delivery
to prison authorities for filing with the court), mailing copes of the foregoing:
RESPONDENT MOTION FOR REVIEW OF

INITIAL DECISION & MOTION TO ADDUCE
ADDITIONAL EVIDENCE

to the following individuals and/or entities:

seuzewmy ' -
: (
Jason Habermeyer S.E.C. FJ.l:Lng Clerk Office Xepiar ¥, 0€/6 )~3c
Securities & Exchange Commission 100 F. Street N.E.
San Francisco District Office Wash:n.ngton,ﬂ D.C. 20549-2553
44 Montgomery St. STE 2800 .
San Francisco, California 94104-4691 “HavorriLe v@-«:—w btunes

Ve . Sreer NeE,
Vs 6T, D-C
ZosY 7~ 2533
I certify under the penalty of perjury that the foregoing is true and correct

pursuant to 28 U.S.C. §1746 of the United States Code.

Jamés MJ.chael :

Federal R

Post Office :
San Pedro, California -



